From: Duchovnay. Andrew

To: McCool, Catherine

Subject: FW: Ventilation Fans: Sources of Water Pollution?
Date: Wednesday, June 28, 2017 1:53:46 PM

2

From: Andrew Duchovnay [mailto:Duchovnay.Andrew @epamail.epa.gov]
Sent: Thursday, July 09, 2015 10:37 AM

To: Duchovnay, Andrew <Duchovnay.Andrew@epa.gov>

Subject: Fw: Ventilation Fans: Sources of Water Pollution?

From: David Drelich/DC/USEPA/US

To: Melissa Katz/DC/USEPA/US@EPA,

Cc: Simma Kupchan/DC/USEPA/US@EPA, Andrew Duchovnay/R3/USEPA/US@EPA, Ashley Toy/R3/USEPA/US@EPA, George
Utting/DC/USEPA/US@EPA, Joseph Theis/DC/USEPA/US@EPA, MaryEllen Levine/DC/USEPA/US@EPA, Kathryn
Greenwald/DC/USEPA/US@EPA, Joseph Theis/DC/USEPA/US@EPA

Date: 07/11/2012 06:08 PM

Subject: Re: Fw: Ventilation Fans: Sources of Water Pollution?

All,

AWP, DP, AC



mailto:Duchovnay.Andrew@epa.gov
mailto:Mccool.Catherine@epa.gov

WP, DP, AC

David

CONFIDENTIAL: For federal recipients: This transmission may contain deliberative, attorney-client,
attorney work product or otherwise privileged material. Do not release under FOIA without appropriate
review. For all recipients: If this message was sent to you in error, you are instructed to delete this
message from your machine and all storage media whether electronic or hard copy.

Unless so stated, legal arguments and opinions by the writer of this email do not represent official EPA
policy.

Melissa Katz---07/11/2012 05:42:54 PM---I wanted to discuss this issue with all of you and get your
thoughts/feelings. | took another look

From: Melissa Katz/DC/USEPA/US

To: Simma Kupchan/DC/USEPA/US@EPA

Cc: Andrew Duchovnay/R3/USEPA/US@EPA, Ashley Toy/DC/USEPA/US@EPA, George Utting/DC/USEPA/US@EPA, Joseph
Theis/DC/USEPA/US@EPA, MaryEllen Levine/DC/USEPA/US@EPA, Kathryn Greenwald/DC/USEPA/US@EPA, David
Drelich/DC/USEPA/US@EPA

Date: 07/11/2012 05:42 PM

Subject: Re: Fw: Ventilation Fans: Sources of Water Pollution?

AWP, DP, AC

-Melissa

Water Enforcement Division

Office of Civil Enforcement - OECA
Ariel Rios Building (Mail Code 2243A)
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Telephone (202) 564-5567
Fax (202) 564-0024



Simma Kupchan---07/11/2012 04:46:59 PM---See para. in bold below. Simma A. Kupchan Water Law
Office

From: Simma Kupchan/DC/USEPA/US

To: Joseph Theis/DC/USEPA/US@EPA, Melissa Katz/DC/USEPA/US@EPA, Andrew Duchovnay/R3/USEPA/US@EPA, Ashley
Toy/DC/USEPA/US@EPA, MaryEllen Levine/DC/USEPA/US@EPA

Cc: George Utting/DC/USEPA/US@EPA

Date: 07/11/2012 04:46 PM

Subject: Fw: Ventilation Fans: Sources of Water Pollution?

AWP, DP, AC

Simma A. Kupchan

Water Law Office

EPA Office of General Counsel
Ariel Rios North, Room 7313A
(202) 564-3105

From: Greg Spraul/DC/USEPA/US

To: "George Utting" , Simma Kupchan/DC/USEPA/US
Date: 07/11/2012 04:39 PM

Subject: Fw: Ventilation Fans: Sources of Water Pollution?

AWP, DP, AC

Let's chat tomorrow.
Greg Spraul

----- Original Message -----

From: Greg Spraul

Sent: 07/11/2012 03:48 PM EDT

To: Laura Mohollen

Subject: Fw: Ventilation Fans: Sources of Water Pollution?

Any thoughts on this?

Greg Spraul

Congressional Liaison

Water, Pesticides, and Toxics Team
Office of Congressional Affairs

U.S. Environmental Protection Agency

email: spraul.greg@epa.gov
Ph: 202.564.0255

FarmFutures.com

Ventilation Fans: Sources of Water Pollution?

Posted on July 10, 2012 at 6:00 AM

On November 14, 2011, EPA sent an order to a West Virginia poultry operator claiming the
operator had violated the Clean Water Act (CWA) and its regulations by " ...discharging
pollutants from a concentrated animal feeding operation (CAFO) without a National Pollutant
Discharge Elimination System permit (NPDES)" from its exhaust fans!


mailto:spraul.greg@epa.gov

EPA ordered the poultry operator to seek an NPDES permit, and failure to do so "...may
result in further enforcement action involving civil or criminal penalties." Failure to follow
EPA's order could result in the poultry farmer incurring fines of at least $37,500 per day,
and the operator was given 10 days to respond. Fines and imprisonment are possible,
threatened EPA!

EPA claimed it had found CAFO dust emitted from the buildings' fans may contain feathers
and fine particulates of dander which are ejected from the operator's poultry house
ventilation fans on to the ground and may from rain fall flow into waters of the state.

EPA does not allege that the dust from the CAFO ventilation fans came into contact
with rain fall or storm water runoff. EPA alleged in its Administrative Order that if
there was a rain event, the dust, including feathers and fine particulates of
dander, "would"™ come into contact with rain and possibly be carried into nearby
manmade ditches. No EPA representative has observed any water leaving the
poultry operator’'s facility. EPA representatives have only observed that the air
emission discharges of dust "would" possibly run off of the property.

Two U.S. Courts of Appeal have made it clear to EPA there must be an actual
discharge of a pollutant into a water of the state or the United States before a
CWA permit is required. EPA now threatens CAFO producers with civil and criminal
penalties for the possibility of discharging into a water of the United States, with
no proof!

EPA initiated this action against Mrs. Lois Alt in Old Fields, W.Va. Initially she followed EPA's
scary Administrative Order, and indicated she would apply for an NPDES permit. Be aware
that EPA is using this threatening tactic against numerous producers in various states in
order to threaten them and frighten them into applying for an NPDES permit.

EPA's allegations are that rain water runoff "can" come into contact with ventilation dust
which contains pollutants when it falls out of the air on to the ground. The EPA charge goes
on to allege there are several manmade ditches with culverts that help facilitate rain water
away from the poultry houses and towards Mudlick Run. The second major charge is that
EPA believes rain water runoff from the northern end of a concrete pad in-front of a
compost shed "can" drain to an unnamed tributary.

Because of these two possibilities EPA issued an Order requiring Mrs. Alt to apply for an
NPDES permit under the CWA and if she did not threatened her with retaliation.

Mrs. Alt did something very brave. She called an attorney to inquire as to whether EPA had
such authority. The attorney advised Mrs. Alt that she did not have to bow down to EPA's
threats of civil and criminal enforcement and that she did not need a permit.

On February 12, 2012, Mrs. Alt advised EPA that she did not require an NPDES permit
because the rain water which might be discharged from her poultry operation fell under the
agricultural storm water exemption, and she is not required to obtain a CWA permit.
Turning the tables

In fact, Mrs. Alt turned the tables on EPA and sued the agency in United States District
Court. Her new lawsuit challenging EPA's Order is the first federal case which will test
whether feathers and dust from fans ejected from CAFOs when they fall to the ground and
wash into waters are subject to EPA NPDES requirements. (A similar case is testing the
same issue in North Carolina.)

If the federal court and the North Carolina courts determine that dust, feathers, ammonia,
and other air emissions from CAFOs are pollutants subject to NPDES requirements, the
impacts will be enormous, not only for CAFOs but for all industrial facilities that emit
pollutants which fall to the ground and eventually run into waters of the state.

EPA and North Carolina are going after CAFOs that release airborne dust, feathers and
ammonia because they believe fan exhausts from CAFO's deposit pollutants outside CAFOs
on the ground from air deposition and such airborne deposition emissions contribute to
water pollution.

If EPA gets by with this enormous expansion of its legal power and can control airborne
deposition of air pollutants from CAFQO's, there is no end to the mischief and destruction EPA



can and will bring to CAFOs and their owners in the United States.





